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BARNES, J., FOR THE COURT:
1. Billy E. Burnett, Inc. chalengesthe ruling of the Circuit Court of Pontotoc County afirming the
Pontotoc County Board of Supervisors award of a construction contract to Hooker Construction, Inc.
Finding no error, we affirm the ruling of the circuit court.
SUMMARY OF FACTSAND PROCEDURAL HISTORY
12. In early 2003, the Pontotoc County Board of Supervisors solicited and received four bidsfor a

contract for the exterior repair and renovation of the Pontotoc County courthouse. Thelow bidder for the



contract, with a bid of $914,000, was Billy E. Burnett, Inc., a nonresident contractor domiciled in
Tuscaoosa, Alabama. Thesecond-lowest bid, at $936,000, was submitted by Hooker Construction, Inc.,
a resdent contractor based in Thaxton, Mississippi. In an order adopted by the board of supervisors at
its February 28, 2003 meeting, the board awarded the contract to Hooker on the basis that it submitted
the best, though not the lowes, bid.
113. The order recited a number of findings supporting the board’ sdecison. First, theboard stated its
belief that the two bidswere* subgtantidly equal,” and that under section 31-7-47 of the Mississippi Code
(Rev. 2000), Hooker should be given preference over Burnett, as Hooker was aresdent contractor and
Burnett a nonresident. The order also stated that the board had directed the project architect to contact
references for both contractors, that responses from Burnett’'s references were “mixed,” and that “the
mixture of the responses evauating Burnett’ swork was mediocre” Furthermore, the order stated that
Hooker had previoudy been awarded public construction contracts in Pontotoc County, and that its
reputation for construction work was excdlent. The board further found that Hooker was likely to take
“great pride’ in itswork because its owners and many of its workers live in Pontotoc County .
4.  Aggrieved by the award to Hooker, Burnett appeal ed to the Circuit Court of Pontotoc County via
thefiling of abill of exceptions pursuant to section 8 11-51-75 of the Missssippi Code (Rev. 2002). On
October 8, 2004, the drcuit court affirmed the board of supervisors decison. Fromthisadversedecision,
Burnett timely appeded to this Court. Finding no error below, we affirm.

I. WHETHER THE CIRCUIT COURT ERRED IN AFFIRMING THE

PONTOTOC COUNTY BOARD OF SUPERVISORS AWARD TO HOOKER

CONSTRUCTION.

STANDARD OF REVIEW



5.  When examining the actions of a county board of supervisors, this Court’s scope of review is
limited. We are not at liberty to set asde the decision of a board of supervisors unless that decision is
“clearly shown to be arbitrary, capricious, or discriminatory or isillega or without substantid evidentiary
basis” Sockstill v. Hales, 730 So. 2d 539, 544-45 (127) (Miss. 1998); see also Canton Farm
Equipment, Inc. v. Richardson, 501 So. 2d 1098, 1104 n.5 (Miss. 1987) (“[Judicid intervention is
whally ingppropriate merdly because the court, if it were consdering the matter ab initio, would have
accepted adifferent bid”). In other words, such a decision is not to be overturned if its vaidity is“farly
debatable.” 1d.
ANALYSIS

T6. Section31-7-13(d)(i) of theMissssppi Code (Rev. 2000) providesthat agoverning authority may
award congtructionservicesto the “lowest and best bidder” (emphasis added). Itisimpliatinthislanguage
that a governing body cannot be compelled to accept abid smply because it isthe lowest, and that other
factorsmug enter the andyss. Beyond the smpletext of the statute, however, it iswdl-settled in this State
that where the law dlows a governing authority to determine the lowest and best bidder, it is permissible
for factors other than price to be considered. Hemphill Const. Co. v. City of Laurel, 760 So.2d 720,
723 (113) (Miss. 2000); Parker Bros. v. Crawford, 219 Miss. 199, 209, 68 So. 2d 281, 285 (Miss.
1953). The Missssppi Supreme Court has recognized that public authorities may, in making a

determination of whether abid is the lowest and best, takeinto consideration factors such as the bidder’'s

"However, if aboard accepts abid that is not dollar-wise the lowest, section 31-7-13(d) requires
the board to place in its minutes “detailed cdculations’ and a “narative summary” showing that the
accepted bid was determined to be the lowest and best bid.
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honesty and integrity, the bidder’s skill and business judgment, the bidder’ s experience and fadilities for
carrying out the contract, the bidder’ s conduct under previous contracts, and the qudity of work previoudy
done by the bidder. Parker Bros., 219 Miss. at 209, 68 So. 2d at 285.

17. In the present case, Burnett dleges that the Pontotoc County Board of Supervisors decison to
accept the bid of Hooker Congtruction over the lower bid of Burnett, Inc., was arbitrary and capricious,
and that therefore the drcuit court erred in affirming that decison. Although it admits that the board of
supervisors had some discretion in meking a determination as to who was the lowest and best bidder,
Burnett paradoxically asserts that because its bid was $22,000 bel ow the next-lowest bid, its bid was by
definition the lowest and best. We do not find thisto be the case. Asthe circuit court noted, the board
of supervisors made areasoned decisonto award the construction contract to Hooker rather thanBurnett.
The record shows that the board contacted Burnett’s references, that some references were “very
negative,” and that overdl, the responses indicated that Burnett’ swork was mediocre. On the other hand,
the board found that Hooker had been awarded construction contracts in Pontotoc County, and that
Hooker’ s work and reputation were known to be excellent. The circuit court recognized that the board
was entitled to take these factors into consideration in meking its decision as to which company had
submitted the lowest and best bid. Seeid. Especidly in light of the fact that there was a mere 2.35%
difference betweenthe bids, we cannot find that the board of supervisors acted arbitrarily and capricioudy
in awarding the contract to Hooker. Thus, we cannot find that the circuit court erred in affirming the

board' s decision.



T18. The primary thrust of Burnett’s argument, however, is that the board of supervisors awvarded the
contract to Hooker for the sole reason that Hooker was a resdent contractor. Insupport of itsargument,
Burnett points to the following findings which appeared in the board' s order:

10)  Thatthe Board hasreviewed Sections 3[1]-3-21 and 31-7-47, Missssppi Code
of 1972, Annotated and Amended, as wel as other statutory authority including
Alabama’'s Public Works bid law;

11)  That Section31-7-47 states”Inthe letting of public contracts, preference shdl be
given to resident contractors. .. .”;

12)  That this congtruction project for renovating the Pontotoc County Courthouse is
apublicworksproject contemplated under the provisons of Section31-7-47 ad
accordingly this Board should givepreferenceto Hooker over Bur nett because
Hooker is aresident and Burnett isa non-resident.

(Emphasis added). Burnett claims that the board of supervisors misconstrued the quoted code sections
as granting resident contractors a preference over nonresident contractors. Burnett aso asserts that the
circuit court erred in relying upon opinions fromthe Missssppi Attorney Generd’ s Office that interpreted
the preference Statutes.

T9. Section 31-7-47 of the Mississippi Code Annotated reads.

In the letting of public contracts, preference shall be given to resdent contractors, and a
nonresdent bidder domiciled in agtate, city, county, parish, province, nation or politica
subdivison having laws granting preference to local contractors shall be awarded
Mississppi public contracts only on the same bad's asthe nonresident bidder's Sate, city,
county, parish, province, nation or political subdivison awards contracts to Missssppi
contractors bidding under smilar circumstances. Resident contractors actually domiciled
inMissssppi, bethey corporate, individuds or partnerships, areto be granted preference
over nonresidents in awarding of contracts in the same manner and to the same extent as
provided by the laws of the state, city, county, parish, province, nation or politicd
subdivison of domicile of the nonresident.

710. Similarly, section 31-3-21(3) (Rev. 2000) reads, in pertinent part:



In the letting of public contracts preference shal be given to resident contractors, and a
nonresident bidder domiciledina state having laws granting preference to local contractors
ghdl be awarded Missssippi public contracts only on the same basis as the nonresident
bidder's state awards contracts to Mississppi contractors bidding under smilar
crecumsgtances, and resdent contractors actualy domiciled in Mississppi, be they
corporate, individuas, or partnerships, areto be granted preference over nonresidents in
awarding of contractsin the same manner and to the same extent as provided by the laws
of the gate of domicile of the nonresident.

11. Therehasbeensurprisngly little discussionof these statutes at the appellate levd in this State. The
Missssppi Supreme Court recognized in Refrigeration Sales Co. v. State ex rel. Segrest, 645 So. 2d
1351, 1354 (Miss. 1994), that, “It isnot disputed that the legidative purpose of Section31-7-47 isto give
preference to contractors who are residents of the State of Mississippi.” However, the extent of the
preference is not clear from the text of the statute, and has not been clarified via case law. In response,
the Missssippi Attorney Generd’ s office has issued a number of opinions interpreting the preference
datutes. The most recent such opinion on this topic instructed that
In a competitive bid scenario, if the preference laws of the state of the nonresident
contractor are the same as Missssppi’sand if the bidsare in dl other respects equd or
substantidly equd, thenMississippi law would grant preference to the Mississppi bidder.
If the bids are not equal or subgantidly equd, the preference provisons in favor of
Missssppi bidders are no longer applicable and the bid may be awarded to the
nonresident bidder if it is determined to be the lowest and best bid. Preferencesapply only
when the public body is considering bids that are equal or subgtantidly equa under the
statutory standardswhichthe public body mugt useto makeitsdeterminationasto the best
bid.
Ms. Ag. Op. Winfidd (Jan. 29, 2004). In the present case, it is undisputed that the Alabama preference
laws are the same as those in this State.  Thus, the key question in the Attorney Generd’s andysis is

whether the bids in question were “subgantialy equa.” If so, the resdent bidder would be given a

preference; if not, the preference is no longer gpplicable and the governmentd body would be free to



award the contract to the nonresident contractor if it found its bid to be the lowest and best. Employing
thisandlys's, the Pontotoc County Board of Supervisors awarded the contract to Hooker onthe basis that
snce the two bids were “subgtantidly equd,” the Missssppi preference statutes dictated that Hooker be
awarded the contract.

112.  Inits opinion afirming the award to Hooker, the drcuit court adopted the Attorney Genera’s
approach to thisissue. The circuit court stated that, “Clearly, for the Board to grant a preference to
Hooker, aMississppi contractor, the Board would have to determine that the bids of Burnett and Hooker
were‘equd or subgtantialy equd.”” The court went on to find thet it was“fairly debatable” asto whether
the two bidswere subgtantialy equal, and deferred to the board' s determination that the bids were in fact
subgtantidly equa. The implication of the circuit court’ sfindingsisthat Hooker wasrightly favored under
the Mississppi preference statutes.

113. Burnett dams that the drcuit court erred in adopting the Attorney Generd’s andysis of the
preferencestatutes, and rightly assertsthat Attorney General opinions are not binding uponour courts. See
Shelter Mut. Ins. Co. v. Dale, 914 So. 2d 698, 703 (120) (Miss. 2005). However, we note that the
dreuit court’ srulingwas not based solely upon its determination that Hooker was entitled to a preference
pursuant to sections 31-7-47 and 31-3-21. Asdiscussed earlier, the circuit court found an independent
bass for the award to Hooker, namdy, that the board rightly considered the relative experience and
reputation of the two firms, and made the award to Hooker after taking these factorsinto consideration.
We find that the Pontotoc County Board of Supervisorsdid not act arbitrarily and capricioudy in awarding

the congtruction contract to Hooker, asthe board wasfreeto consder the experience, skill, and reputation



of the competing firmsin determining whichbid wasthe “lowest and best.” Therefore, whether the circuit
court erred inits andlydis of the preferences Satutes is a question for another day.

114. THE JUDGMENT OF THE CIRCUIT COURT OF PONTOTOC COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ.,, LEE AND MYERS, P.JJ., SOUTHWICK, IRVING, CHANDLER,
GRIFFIS, ISHEE AND ROBERTS, JJ., CONCUR.



